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RURAL  ZONING  ENABLING  ACTS  OF  THE  NORTHERN 


GREAT  PLAINS  STATES* 


Rural  zoning  was  developed  originally  as  a  means  for  achiev- 
ing certain  land-use  adjustments  in  the  Lake  States  Cut-Over 
Region.    During  the  past  decade  there  has  been  considerable  dis- 
cussion of  the  adaptability  of  rural  zoning  to  Great  plains 
conditions «    More  recently,  this  interest  has  centered  around 
the  application  of  rural  zoning  to  defense  project  areas  during 
the  war  period.    Although  rural  zoning  is  relatively  new  in  the 
Great  plains  Region,  4  of  these  states  (Colorado,  Kansas,  Ne- 
braska, and  South  Dakota)  already  have  enabling  legislation  on 
this  subject*    The  other  3  states  (Montana,  North  Dakota,  and 
";yoming)  do  not  have  rural  zoning  enabling  acts,  although  Mon- 
tana and  Wyoming  have  provided  for  airport  zoning. 

Legal  Basis  for  Rural  Zoning 

Zoning  is  a  function  of  the  police  power  of  the  state ♦  It 
is  a  form  of  public  control  over  the  use  of  private  property  in 
the  interest  of  general  welfare.    Zoning  may  be  defined  as  the 
creation  of  legal  districts  within  which  regulations  prohibit 
injurious  or  unsuitable  structures  and  uses  of  land  and  buildings. 
The  use  of  this  power  directly  by  the  state  is  the  exception 
rather  than  the  rule.    Usually  the  power  is  delegated  to  local 
political  subdivisions  which  may  or  may  not  make  use  of  the 
authority  as  they  see  fit.    This  delegation  is  by  an  enabling 
act  which  is  adopted  by  the  legislature «    Usually,  such  an  act 
names  the  units  of  government  which  are  empowered  to  zone,  lists 
the  types  of  regulations  which  may  be  employed,  establishes  the 
procedure  by  which  zoning  ordinances  are  adopted  and  amended, 
and  provides  for  a  board  of  adjustment  to  grant  specific  exemp- 
tions or  variations  from  zoning  regulations  in  those    cases  where 
strict  enforcement  would  be  unreasonable  or  would  result  in  un- 
necessary hardship. 


This  is  the  third  of  a  series  of  memoranda  on  the  legal  aspects 
of  state  and  local  land  management  in  the  Northern  Great  plains 
States.    The  objective  of  each  report  is  to  provide  a  brief  de- 
scription of  the  statutory  provisions  in  each  of  the  states  for 
a  single  subject,  so  as  to  furnish  a  convenient  reference  for 
administrators,  technicians  and  laymen  who  are  working  on  post* 
war  agricultural  problems  in  this  region.    The  previous  memoranda 
were  entitled  "Soil  Conservation  District  Enabling  Acts  of  the 
Northern  Great  plains  States"  and  "Legal  Provisions  for  Cooper- 
ative Grazing  Associations  in  the  Northern  Great  Plains  States. n 
Subsequent  memoranda  in  this  series  will  cover  such  subjects  as 
county  land  administration,  state  land  administration,  cooperative 
tenure  improvement  associations,  and  tax-title  procedure. 


The  philosophy  of  zoning  was  developed  originally  for  urban 
areas  and  only  during  the  past  15  years  has  the  attempt  been 
made  to  extend  it  to  rural  territory.    Rural  zoning  has  not  been 
tested  in  the  courts,  but  it  is  generally  believed  that  the  prin- 
ciples developed  in  urban  zoning  cases  would  hold  for  rural  zoning 
also.    The  most  important  of  these  principles  are;     (1)  Zoning 
is  a  proper  exercise  of  police  power;  (2)  the  authority  to  zone 
can  be  delegated  to  various  political  subdivisions  of  the  state 
by  enabling  legislation;  (3)  zoning  cannot  prevent  continuation 
of  established  uses  without  compensation  to  the  owner;  (4)  any 
zoning  regulation  must  be  comprehensive  within  thu  government  unit 
which  does  the  zoning;  that  is,  an  ordinance  cannot  apply  to  one 
particular  situation  within  the  governmental  unit,  but  must  apply 
equally  to  all  identical  situations;  and  (5)  zoning  restrictions 
and  requirements  must  be  reasonable  and  must  accomplish  broad 
social  objectives  in  promoting  the  general  welfare. 

In  the  northern  Great  plains  states,  the  authority  to  adopt 
rural  zoning  regulations  is  delegated  only  to  the  counties*  In 
some  cases,  township  or  district  officials  play  an  important  rolo 
in  the  development  of  zoning  proposals,  but  even  in  these  cases, 
the  final  adoption  of  zoning  ordinances— or  zoning  resolutions, 
as  they  are  called  in  some  states—is  by  the  legislative?  body  of 
the  county,  namely,  tho  board  of  county  commissioners. 

Types  of  Rural  Zoning 

The  legislative  act  which  delegates  rural  zoning  powers  to 
counties  may  apply  to  all  counties  in  the  state  or  only  to  certain 
classes  of  counties*    All  enabling  acts  define  and  limit  dele- 
gated powers  in  such  a  way  that  only  certain  types  of  zoning  are 
available  to  counties.    These  limitations  and  definitions  rosult 
in  4  general  types  of  zoning  which  may  be  classed  according  to 
degree  of  comprehcnsibility,  as  follows: 

(^■)  Airport  zoning.*  Regulations  of  height  of 
structures  and  natural  objects  in  the  vicinity  of 
airports  to  promote  safety  for  air  transportation. 

(2)  Highway  or  roadside  zoning.-  Regulation  of 
land  usos,  billboards  and  ways'ido  commercial  estab- 
lishments to  promote  highway  safety  and  to  protect 
aesthetic  values. 

(2)  Suburban  zoning.-  Regulation  of  the  use  of 
land  and  ouild'ings  in  suburban  areas  to  guide  develop- 
ment, to  control  distribution  of  population,  to  pre- 
vent formation  of  slums,  to  protect  property  values  by 
regulating  competitive  uses  for  land  and  to  reduce  dangers 
from  fire  and  traffic  hazards. 
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(4)  General  rural  zoning ♦  -  Regulation  of  use 
and  occupancy  of  rural  land  for  agricultural,  for- 
estry, recreation  and  other  uses. 

As  a  general  rule,  an  enabling  act  which  provides  for  any 
one  of  these  4  types  of  zoning  also  provides  for  all  previous 
types  in  the  above  classification.    Thus,  an  enabling  act  which 
provides  for  suburban  zoning  also  covers  highway  zoning  and  an 
enabling  act  which  contemplates  general  rural  zoning  also  in- 
cludes highway  zoning  and  suburban  zoning.    There  are  but  few 
exceptions  to  this  general  rule* 

Legislation  Needed  to  permit  Comprehensive 

RuraTIZuning 

Rural  zoning  is  a  relatively  new  and  untried  tool  for  social 
control  and  protection  of  private  property  in  the  Great  plains 
Region.    Although  its  possibilities  have  not  been  fully  explored, 
it  does  appear  that  rural  zoning  could  play  an  important  role  in 
guiding  agricultural  development  and  in  assisting  orderly  adjust- 
ments during  the  post-war  period*    Zoning  might  be  used  in  con- 
junction with  rural  electrification  and  rural  housing  programs, 
for  example,  to  achieve  a  more  concentrated  pattern  of  rural 
settlement,  to  develop  more  compact  rural  communities  and  to  re- 
duce the  costs  of  schools,  roads  and  public  utilities.  Rural 
zoning  also  might  be  used  to  implement  public  land  administration 
in  order  to  block  out  areas  for  grazing  or  forest  management. 

The  existing  rural  zoning  enabling  acts  in  the  Great  Plains 
states  are  not  adequate  for  this  task,  except  in  Colorado  and 
South  Dakota.    These  acts  are  described  in  the  following  para- 
graphs to  show  the  types  of  zoning  now  permitted  and  the  amend- 
ments that  would  be  needed  to  permit  general  rural  zoning  as  a 
part  of  post-war  adjustment  programs.    The  suggestions  made  for 
new  acts  and  amendments  should  not  be  taken  as  indications  of 
the  need  for  rural  zoning  in  any  state.    Rather,  they  should  be 
considered  as  an  inventory  of  legislation  which  would  be  neces- 
sary if  the  need  for  rural  zoning  becomes  apparent. 

Colorado.-  This  state  has  a  very  comprehensive  rural  zoning 
and  planning  enabling  act,  which  applies  to  all  counties  and  pro- 
vides for  all  4  types  of  rural  zoning.    There  does  not  appear  to 
be  any  need  for  major  amendments  at  this  time. 

Kansas,-  There  are  2  enabling  acts,  but  both  are  limited  in 
application  to  only  a  few  counties.    One  of  these  acts  applies 
to  3  townships  in  the  eastern  part  of  the  state,  and  the  other 
applies  to  33  counties  in  which  there  are  "military  reservations." 
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Both  laws  provide  for  the  first  3  types  of  zoning,  but  restric- 
tions on  the  use  of  land  and  buildings  for  agricultural  purposes 
are  specifically  prohibited.    To  be  effective  for  general  rural 
zoning,  the  county  zoning  enabling  act  would  have  to  be  amended 
in  2  ways*     (i)  Classification  of  counties  would  have  to  be  elim- 
inated and  zoning  thrown  open  to  all  counties;  and  (2)  prohi- 
bition against  agricultural  land-use  zoning  would  havo  to  be 
removed.    Another,  though  comparatively  minor,  amendment,  which 
might  be  considered,  is  to  provide  for  a  board  of  adjustment 
which  the  present  act  does  not  do.    This  might  be  a  separate 
board  appointed  by  the  county  board  or  the  county  board  might 
be  authorized  to  act  as  the  board  of  adjustment* 

Montana.-  This  state  has  no  rural  zoning  enabling  act.  There 
is,  however,  an  airport  zoning  statute  which  accomplishes  the 
same  purpose  as  an  airport  zoning  ordinance. 

Nebraska.-  A'he  rural  zoning  enabling  act  of  this  state  ap- 
plies  only  to  counties  which  contain  or  are  within  10  miles  of  a 
defense  plant,  military  establishment  or  airport.    The  act  was 
adopted  primarily  for  the  first  o  types  of  zoning,  although  the 
language  of  the  act  is  so  broad  that  state  officials  believe 
general  rural  zoning  also  may  be  carried  out.    This  enabling 
act  is  of  special  interest  because  it  establishes  a  state  zoning 
agency  to  assist  and  encourage  local  governments  to  adopt  zoning 
regulations.    The  only  major  change  needed  to  permit  comprehen- 
sive rural  zoning  would  be  to  enable  all  counties  to  zone  instead 
of  limiting  this  authority  to  those  in  defense  project  areas.  This 
could  be  done  in  either  of  2  ways:     (1)  County  boards  could  be 
authorized  to  adopt  zoning  regulations  independently  of  the  state 
zoning  agency;  or  (2)  the  state  zoning  agency  could  be  authorized 
to  establish  state  zoning  districts  outside  of  defense  project 
areas  upon  its  own  volition  or  upon  being  petitioned  by  the  county 
board  or  by  a  certain  percentage  of  the  voters  of  a  county.  The 
second  method  would  be  preferable  if  the  effectiveness  of  the 
state  zoning  agency  in  promoting  and  coordinating  rural  zoning  is 
to  be  continued. 

North  Dakota.-  This  state  would  require  an  entire  rural  zon- 
ing enabling  act. 

South  Dakota*.-  This  is  a  very  comprehensive  enabling  act* 
It  applies  to  all  counties  in  the  state  and  covers  all  4  types 
of  zoning.    It  provides  specifically  for  land-use  regulations  in 
agricultural  areas.    No  major  amendments  need  be  considered  un- 
less the  experience  of  1  or  more  counties  attempting  to  use  the 
act,  reveals  weaknesses.    Two  possible  weaknesses  arc  discussed'  in 
later  sections  of  this  report*     (1)  A  protesting  petition,  signed 
by  15  percent  of  the  registered  electors  residing  within  a  dis- 
trict, can  prevent  the  board  of  county  commissioners  from  submit- 
ting the  zoning  proposal  to  the  electors;  and  (2)  the  only  adjustment 


procedure  is  court  action  based  on  illegality  of  some  official 
act  or  decision,    lath  regard  to  the  first  possibility,  15 
percent  of  the  electors  seems  to  be  an  unreasonably  small  mi* 
nority,  especially  in  view  of  the  fact  that  the  proposition  is 
not  decided  finally  by  the  board  of  county  commissioners,  but 
rather  by  the  vote  of  the  people •    In  cases  of  this  sort,  the 
protesting  petition  might  well  require  the  signatures  of  a  sub- 
stantial majority  of  the  electors  residing  in  the  district. 
The  second  weakness  could  be  corrected  by  establishing  a  board 
of  adjustment  or  by  empowering  the  board  of  county  commissioners 
to  act  as  the  board  of  adjustment* 

Wyoming.-  The  only  rural  zoning  enabling  act  in  this  state 
pertains  to  airport  zoning.  An  entirely  new  enabling  act  would 
be  required  to  permit  general  rural  zoning. 

Colorado  Enabling  Act  for  Rural  Zoning  and  planning 

Cities  and  towns  in  Colorado  have  had  the  authority  to  adopt 
zoning  ordinances  since  1923.    A  1929  lav/  provides  for  the  es- 
tablishment of  municipal  planning  commissions  to  which  may  be 
transferred  the  duties  of  zoning  commissions  established  under  - 
the  1923  act.    A  municipality  which  has  established  a  planning 
commission  exercises  a  limited  amount  of  control  over  the  de- 
velopment of  rural  and  suburban  territory  adjacent  to  the  mu- 
nicipal boundaries.    The  planning  commission  may  include  plans 
for  such  rural  territory  in  the  master  plan  of  the  municipality, 
although  these  rural  and  suburban  plans  are  subject  to  the  ap~ 
proval  of  the  governing  body  having  jurisdiction  over  the  unin- 
corporated territory,  which  would  be  the  beard  of  county  commis- 
sioners in  most  cases,    plats  for  subdivision  of  rural  territory 
within  3  miles  of  the  municipal  boundaries  must  be  approved  by 
the  municipal  planning  commission  before  being  filed  in  the 
office  of  county  clerk  and  recorder.    This  control  over  suburban 
subdivision,  however,  is  limited  to  the  layout  of  streets  and 
alleys.     (Sec.  16  to  Sec.  25  of  Ch.  26,  and  Sec.  160  to  Sec.  183 
of  Ch.  163,  C.S.A.  1935) 

State  planning  commission.-  The  next  forward  step  in  public 
planning  was  ms.de  in  1935  when  the  legislature  established  the 
state  planning  commission,  composed  of  the  state  engineer,  the 
state  highway  engineer  and  10  persons  appointed  by  the  governor 
for  terms  of  3  years  each.    Three  of  the  appointed  members  must 
be  from  the  faculties  of  the  University  of  Colorado,  Colorado 
Agricultural  College  and  Colorado  State  School  of  Mines.  The 
commission  selects  the  director  who  acts  as  the  executive  officer 
of  the  commission  and  supervises  the  clerical  and  technical 
personnel. 
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The  functions  of  the  state  planning  commission  are  primarily 
educational  and  advisory,  as  v/ill  be  seen  from  the  following 
powers  and  purposes  listed  in  the  statutes:     (1)  to  prepare  and 
to  amend  from  time  to  time  a  master  plan  for  the  economic  develop- 
ment of  the  state;  (2)  to  publish  and  distribute  copies  of  the 
master  plan  and  other  educational  materials  dealing  with  public 
planning;  (3)  to  cooperate  with  the  federal  government  and  with 
other  states  in  coordinating  the  development  of  Colorado  and 
other  sections  of  the  country;  (4)  to  advise  and  cooperate  with 
municipal,  county,  regional  and  other  local  planning  authorities; 
and  (5)  to  prepare  drafts  of  proposed  legislation  needed  to  carry 
out  the  master  plan.    The  state  master  plan,  or  any  segment  of 
it,  is  adoptod  by  majority  vote  of  the  commission.    After  adop- 
tion, no  state  highway,  park,  forest,  reservation  or  other  state 
grounds  may  be  acquired  nor  may  any  state  public  building  be 
constructed  unless  the  proposed  acquisition  or  construction  has 
been  submitted  to  the  state  planning  commission  for  advice.  The 
officials  in  charge  of  the  acquisition  or  construction  do  not 
necessarily  have  to  follow  the  recommendations  of  the  commission, 
but  if  they  wish  to  deviate  from  these  recommendations,  the  of- 
ficers must  file  a  complete  report  with  the  commission,  stating 
the  reasons  for  their  action.    (Ch.  157,  C.S.A*  1935) 

Subsequent  legislation  in  1937  and  1941  (22  separate  acts) 
provided  for  annual  tax  levies  to  raise  funds  for  new  buildings 
at  various  state  educational,  penal  and  charitable  institutions. 
Each  act  provides  that  no  construction  can  be  started  until  the 
state  planning  commission  has  given  written  approval  of  the 
plans.    This  authority,  plus  the  facts  that  very  little  con- 
struction has  been  possible  to  date  because  of  the  shortage  of 
materials  and  that  funds  have  been  accumulating  since  1938, 
means  that  the  state  planning  commission  will  have  considerable 
influence  over  post-war  public  works  construction. 

General  description  of  rural  zoning  enabling  act.-  The  com- 
prehensive rural  zoning  and  planning  enabling  act  adoptod  by  the 
1939  legislature  provides  for  the  establishment  of  county,  dis- 
trict  and  regional  planning  commissions  and  for  adoption  of  rural 
zoning  regulations  by  boards  of  county  commissioners.    The  act 
applies  to  all  counties  with  the  possible  exception  of  the  City 
and  County  of  Denver,  zoning  and  planning  in  which  is  done  under 
municipal  planning  enabling  legislation.    Any  county  is  empowered 
to  appropriate  funds  to  defray  the  expenses  of  these  planning 
bodies,  the  expenses  of  boards  of  adjustment,  and  the  cost  of 
enforcing  zoning  regulations  which  are  adopted.    Counties  may  ac- 
cept funds  from  private  and  public  sources  to  be  used  in  planning 
work.    (Ch.  92,  S«L«  1939,  and  now  coded  as  Ch.  45A,  1942  Supp. 
C.S.A.  1935) 

The  enabling  act  contemplates  all  4  typos  of  zoning*    So  far, 
suburban  zoning,  particularly  in  areas  of  major  defense  activity. 


has  received  more  attention  than  general  rural  zoning.    This  is 
indicated  by  the  counties  which  have  appointed  planning  commis- 
sions  and  have  adopted  zoning  regulations*    One  regional  planning 
commission  has  been  appointed,  namely  the  Upper  Platte  Valley 
Planning  Commission,  composed  of  Adams,  Arapahoe,  Clear  Creek, 
Jefferson  and  Denver  counties.    Five  counties  have  appointed 
county  planning  commis sions,  namely,  Adams,  Arapahoe,  Boulder, 
El  Paso  and  Jefferson*,  l/    Three  of  these  counties  (Arapahoe, 
Si  Paso  and  Jefferson)  Have  adopted  county  zoning  regulations. 
Jefferson  and  Mesa  counties  have  appointed  district  planning 
commis sions  and  have  adopted  district  zoning  regulations. 

County  planning  Commission.-  The  board  of  county  commis* 
sioners  acts  as  the  county  planning  commission  in  a  county 
which  has  a  population  of  15,000  or  less.    In  larger  counties, 
the  planning  commission  is  composed  of  the  chairman  of  the  board 
of  county  commissioners  and  4  resident  landowners,  at  least  3 
of  whom  may  hold  no  other  public  office.    The  appointed  members 
serve  for  2-year  terms  and  may  be  removed  by  the  board  of  county 
commissioners  for  misconduct  or  nonpref ormance  of  duties.  All 
members  serve  without  compensation,  but  the  board  of  county  com- 
missioners may  provide  for  reimbursement  for  actual  expenses  in- 
curred in  performance  of  duties.    The  planning  commission  may 
employ  technical  and  clerical  workers,  but  any  funds  expended 
may  not  exceed  the  amount  appropriated  by  the  county  board  or 
received  as  grants  from  other  agencies.     (Sec«.  1  to  Sec,  3, 
Ch.  92,  S.L.  1939) 

The  first  duty  of  the  county  planning  commission  is  to 
prepare  a  master  plan  for  the  physical  development  of  the  unincor- 
porated area  of  the  county.    This  plan  is  to  be  based  on  compre- 
hensive surveys  and  studies  *    The  master  plan  may  be  adopted  in 
whole  by  a  single  resolution  or  it  may  be  adopted  piecemeal  as 
the  survey  work  progresses.    In  either  case,  the  plan  may  be 
amended  or  extended  from  time  to  time.    Lach  plan  or  part  adopted 
is  certified  to  the  board  of  county  commissioners  and  to  the 
planning  commission  of  each  municipality  in  the  county.  There- 
after, no  road,  park,  public  ground,  public  building  or  public 
utility,  either  publicly-  or  private ly-owncd,  may  be  constructed 
in  the  unincorporated  portion  of  the  county  unless  it  is  approved 
by  the  county  planning  commission.    Incase  the  planning  commis- 
sion disapproves  of  any  proposed  facility  or  public  utility,  it 
may  be  overruled    by  the  board  of  county  commissioners  or  by  other 
appropriate  public  officials  in  cases  v/hich  do  not  come  under  the 
jurisdiction  of  the  county  board.     (Sec,  5  to  Sec.  9,  Ch.  92,  S»L. 
1939) 


l/  Four  other  counties  (Alamosa,  Eagle,  Lake  and  Pueblo)  have 
TTad  county  planning  commissions,  but  these  commissions  are  not 
functioning  at  the  present  time. 
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Adoption  of  rural  zoning  regulations .--  The  county  planning 
commission,  erEn"er  upon  its  own  volition  or  upon  order  of  the 
board  of  county  commissioners,  develops  the  preliminary  zoning 
plans  for  all  or  any  part  of  the  unincorporated  territory  of 
the  county*    These  plans  include  the  full  text  of  the  zoning 
resolution,  the  accompanying  maps  and  the  recommended  regu- 
lations for  each  zone  or  district. 

The  zoning  plan  is  certified  to  the  hoard  of  county  com- 
missioners, which  conducts  a  public  hearing  on  the  matter.  At 
least  30  days'  notice  of  the  hearing  must  be  published  in  a 
newspaper  of  general  circulation  in  the  county.    No  substantial 
change  in  the  map  or  text  of  the  proposed  zoning  resolution  may 
be  made  by  the  board  of  county  commissioners  without  first  sub* 
mitting  the  change  to  the  planning  commission  for  its  suggestions 
The  planning  commission  must  report  back  to  the  county  board 
within  30  days,  or  its  approval  will  be  assumed.    If  the  plan- 
ning commission  disapproves  of  the  change,  the  county  board,  by 
a  majority  vote  of  its  total  membership,  may  overrule  the  plan- 
ning commission.    After  the  hearing,  the  board  of  county  com- 
missioners may  adopt  the  zoning  plan  by  resolution.  Amendments 
to  zoning  regulations  and  changes  in  district  boundaries  on  the 
zoning  map  are  made  by  the  same  procedure  as  original  resolutions 
After  adoption,  all  zoning  resolutions  must  be  filed  in  the  of- 
fice of  county  clerk  and  recorder,  who  indexes  these  documents 
in  the  same  manner  as  instruments  pertaining  to  land  titles. 
(Sec.  11,  Sec.  12,  Sec.  15  and  Sec.  25,  Ch.  92,  S-L.  1939) 

The  board  of  county  commissioners,  after  appointing  a 
county  or  district  planning  commission,  may  establish  temporary 
zoning  regulations  for  the  county  or  district  pending  completion 
of  the  zoning  plans  by  the  planning  commission.    These  tempo- 
rary regulations  are  adopted  by  resolution  without  public  hear- 
ing or  any  notice  other  than  being  published  in  the  commission* 
ers»  proceedings.    They  are  effective  for  only  a  limited  period 
stated  in  the  resolution,  in  any  event  not  to  exceed  6  months. 
(Sec.  20,  Ch.  92,  S.L.  1939) 

Requirements  for  zoning  regulations .-  Rural  zoning  regu* 
1 at ions  may  include  any  of  the  following  provisions:     (1)  lo- 
cation, height,  bulk,  and  size  of  buildings  and  other  structures; 
(2)  percentage  of  lot  which  may  be  occupied;  (3)  size  of  lots, 
courts  and  other  open  spaces;  (4)  density  and  distribution  of 
population;  (5)  location  and  use  of  buildings  and  other  struc- 
ture for  trade,  industry,  residence,  recreation,  public  activi- 
ties or  other  purposes;  and  (6)  use  of  land  for  trade,  industry, 
recreation  or  other  purposes. 

The  regulations  must  be  uniform  for  each  class  of  property 
within  a  district,  but  may  vary  from  district  to  district.  The 
regulations  must  be  designed  to  promote  "the  health,  safety. 
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morals,  convenience,  prosperity  or  welfare  of  present  and  future 
citizens  of  the  state".    More  specifically,  each  regulation 
must  have*  as  its  obvious  purpose  one  or  more  of  the  following: 
(1)  to  lessen  congestion  in  streets  or  roads;  (2)  to  reduce 
waste  caused  by  excessive-  road  mileag#;  (3)  to  facilitate  fire 
protection  and  prevention?  (4)  to  provide  adequate  light  and 
air;  (5)  to  classify  land  according  to  use;  (6)  to  control 
land  development  and  utilization;  (7)  to  protect  the  tax  base; 
(8)  to  secure  economy  in  governmental  expenditures;  (9)  to 
foster  agriculture  or  other  industries;  and  (10)  to  protect 
both  urban  and  nonurban  development •    (Sec.  10  and  Sec,  14, 
Ch.  92,  S.L.  1939) 

The  continuation  of  nonconforming  uses  existing  at  the  time 
of  adoption  or  amendment  of  zoning  regulation's,  of  course,  may 
not  be  prohibited  because  of  constitutional  requirements.  The 
county  board,  however,  may  restrict  structural  alterations  which 
v/ould  extend  a  nonconforming  use  and  may  provide  for  the  restor- 
ation, reconstruction,  extension  or  substitution  of  nonconforming 
uses.    The  board  may  also  provide  for  the  termination  of  non- 
conforming uses  either  by  specifying  the  period  within  which 
such  uses  must  cease  or  by  providing  a  formula  by  which  compul- 
sory termination  may  be  fixed  so  as  to  allow  recovery  or  amorti- 
zation of  the  investment  in  the  nonconforming  use ♦    The  use  of 
any  tax-deed  property  held  by  the  county  must  conform  to  the 
zoning  regulations,  regardless  of  use  at  the  time  the  resolution 
or  amendment  was  adopted.    (Sec.  19,  Ch.  92,  S#L«  1939) 

Existing  buildings,  structures  and  equipment  owned  or  used 
by  a  public  utility  may  not  be  affected  by  zoning  regulations, 
but  after  adoption  of  county,  district,  or  regional  master  plans, 
all  additions  to  structures  and  equipment  must  be  made  in  con- 
formity with  such  plans.    The  Colorado  Public  Utility  Commission 
may  order  construction  or  extension,  after  a  public  hearing  on 
the  matter,  oven  though  this  conflicts  with  master  or  zoning 
plans.    (Sec,  27,  Ch.  92,  S«L.  1939) 

After  appointment  of  a  county  or  district  planning  com- 
mission, all  plats  and  plans  for  proposed  subdivision  of  unin- 
corporated territory  must  be  submitted  to  such  commission  for 
approval  before  being  recorded.    Approval  by  the  planning 
commission  is  not  an  acceptance  of  title  to  streets,  alleys, 
parks,  and  other  grounds  dedicated  to  the  public  in  such  plans, 
since  only  the  board  of  county  commissioners  can  make  such  ac- 
ceptance.   The  attempt  to  sell  lots  in  an  unapproved  subdivision 
renders  the  owner  or  his  agent  liable  -to  a  penalty  of  §100  for 
each  lot  sold  or  agreed  to  be  sold.    The  county  may  collect 
this  penalty  in  a  civil  action  or  may  fcring  action  to  enjoin 
th<5  transfer.     (Sec.  22,  Ch.  92,  S*L*  1939) 


'"lienever  there  is  a  conflict  between  a  zoning  regulation 
and  some  statutory  building  requirement,  the  higher  standard 
governs.    For  example,  that  regulation  will  be  enforced  which 
provides  for  the  greater  width  of  yard,  the  greater  size  of 
court,  the  lower  height  of  buildings,  or  the  greater  percent- 
age of  yard  to  be  left  unoccupied,     (Sec,  23,  Ch»  92,  S.L*  1939) 

Enforcement  and  adjustment.-  Violation  of  a  zoning  regulation 
is  a  misdemeanor  and",  upon  conviction,  is  punishable  by  a  fine 
of  not  to  exceed  $100  and  10  days  imprisonment  for  each  offense* 
Each  day  the  illegal  use  or  construction  continues  i/>  deemed  a 
separate  offense.    In  case  any  building  is  proposed  for  construe- 
tion  or  alteration  or  any  land  is  proposed  to  be  used  in  vio- 
lation of  a  zoning  regulation,  the  county  or  any  property  owner 
within  the  district  may  institute  an  injunction,  mandamus,  or 
abatement  action  to  compel  compliance  with  the  regulations. 
(Sec.  24,  Ch.  92,  S.  L.  1939) 

The  zoning  regulations  may  prohibit  construction  of  any 
building  for  which  a  building  permit  is  not  first  obtained  from 
the  county  building  inspector.    If  this  type  of  enforcement  is 
decided  upon,  the  county  board's  resolution  must  establish  the 
office  of  county  building  inspector,  provide  for  appointment 
of  such  official  or  designate  some  county  official  to  act  as 
building  inspector,  provide  for  his  compensation,  and  establish 
a  schedule  of  fees  for  building  permits.    The  inspector  may  not 
issue  a  permit  for  any  proposed  construction  or  alteration  un- 
less it  conforms  to  the  zoning  regulations.    (Sec.  13,  Ch.  92, 
S.L*  1939) 

Any  county  which  adopts  rural  zoning  regulations  must  also 
establish  a  board  of  adjustment  of  3  to  5  members,  not  more  than 
half  of  whom  may  be  members  of  the  planning  commission.  The 
county  board  determines  the  per  diem  compensation  and  the  terms 
of  the  members  which  must  be  arranged  in  such  a  way  that  at 
least  1  member  will  be  retired  each  year.    Associate  members 
may  be  appointed  to  act  as  alternates  in  case  any  regular  mem- 
ber is  unable  to  act  because  of  absence  from  the  county,  illness, 
or  personal  interest  in  a  case  coming  before  the  board  of  adjust- 
ment.   Appeals  may  be  taken  to  the  board  of  adjustment  by  any 
official  or  by  any  person  aggrieved  by  his  inability  to  secure 
a  building  permit  or  by  any  decision  regarding  zoning  regula- 
tions made  by  an  administrative  officer  or  board. 

The  powers  of  the  board  of  adjustment  are:     (1)  to  hear 
and  decide  appeals  where  it  is  alleged  that  some  error  was  made 
in  an  administrative  order  or  decision  with  respect  to  zoning j 
(2)  to  hear  and  decide  requests  for  special  exceptions  or  in- 
terpretation of  a  zoning  resolution,  zoning  map  or  on  other 
special  questions  upon  which  the  county  commissioners  may  auth- 
orize it  to  pass;  and  (3)  to  authorize  a  variance  from  zoning 
regulations  in  cases  where  strict  compliance  would  result  in 
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practical  difficulties  or  unreasonable  hardships.  This  relief, 
however,  nay  not  be  carried  to  the  point  where  there  would  be 
detriment  to  the  public  good  or  substantial  impairment  to  the 
intent  and  purpose  of  the  zoning  resolutions.  The  concurring 
vote  of  4  members  of  a  5-member  board  and  3  members  of  a  3- 
member  board  is  necessary  to  reverse  any  order  or  decision  of 
an  administrative  official  or  to  decide  in  favor  of  an  appel- 
lant,    (Sec.  16  and  Sec*  17,  Ch.  92,  S.L.  1939) 

District  planning  and  zoning.-  Regardless  of  whether  or 
not  a  county  planning  commission  has  been  created,  district 
planning  commissions  may  be  appointed  to  prepare  zoning  plans 
for  portions  of  the  unincorporated  territory  of  a  county.  A 
petition,  signed  by  at  least  50  landowners  within  the  proposed 
planning  district  is  presented  to  the  board  of  county  c  ommis- 
sioners.    The  board  holds  a  hearing  on  the  petition  within  60 
days.    At  least  30  days'  notice  must  be  published  in  a  newspaper 
of  general  circulation  in  the  area,    Any  property  owner  within 
the  proposed  planning  district  may  protest,  in  writing,  the  for- 
mation of  the  district  up  to  5  days  before  the  hearing.     If  the 
board  feels  that  the  planning  district  would  be  desirable,  it 
may  overrule  the  protests;  in  which  case,  it  adopts  a  resolution 
to  establish  the  district,  to  describe  the  district  boundaries 
and  to  appoint  the  district  planning  commission.    This  commis- 
sion is  composed  of  3  resident  lando^mers,  who  serve  for  3- 
year  terms.    Members  receive  no  pay  and  may  be  removed  by  the 
county  board  for  misconduct  or  nonperformance  of  duty.  The 
boundaries  of  a  planning  district  may  be  enlarged  from  time  to 
time  by  addition  of  contiguous  land  upon  order  of  the  board  of 
county  commissioners,  pursuant  to  a  petition  sigred  by  the 
owners  of  51  percent  of  the  land  area  of  the  proposed  addition. 
Regulations  for  published  notice  of  hearing  and  for  an  oppor- 
tunity to  protest  must  be  followed  as  in  the  case  of  the  orig- 
inal establishment  of  the  district,     (Sec,  18,  Ch.  92,  S.L*  1939) 

The  powers  and  duties  of  the  district  planning  commission 
are  substantially  the  same  as  those  of  the  county  planning  com- 
mission, except  that  its  jurisdiction  is  limited  to  the  territory 
within  the  district*    The  district  planning  commission  prepares 
preliminary  zoning  plans  and  maps  for  submission  to  the  board  of 
county  commissioners,  although  if  a  county  planning  commission 
has  been  created,  district  plans  must  be  approved  first  by  the 
county  planning  commission.    The  board  of  county  commissioners 
may  adopt  and  amend  district  zoning  regulations  after  public 
hearings  in  the  same  manner  that  county  zoning  regulations  are 
adopted.    Amendments  or  changes  in  proposals  initiated  by  the 
county  board  may  not  be  adopted  until  both  the  district  plan- 
ning commission  and  the  county  planning  commission,  if  there  be 
one,  have  had  30  days  within  which  to  disapprove  or  make  sug- 
gestions.   The  disapproval  of  either  planning  commission  may  be 
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overruled  by  the  majority  of  the  county  commissioners.  Until 
such  time  that  a  county  board  of  adjustment  is  appointed,  the 
district  planning  commission  functions  as  a  district  board  of 
adjustment.    (Sec*  18,  Ch.  92,  S«L.  1939) 

Regional  planning «-  Regional  planning  commissions  may  be 
organized  through  the "cooperation  of  2  or  more  counties  and  the 
municipalities  in  or  adjacent  to  these  counties.    The  number, 
terms,  qualifications,  and  method  of  appointment  or  removal 
of  members  are  determined  by  the  cooperating  governments •  The 
The  majority  of  the  members  of  the  regional  commission  nay  not 
hold  any  other  public  office  except  appointive  membership  on 
zoning,  planning  or  housing  commissions.    The  expenses  of  the 
regional  commission  are  prorated  among  the  various  governments 
according  to  the  cooperative  agreement.    The  commission  may 
hire  technical  and  clerical  workers  and  may  contract  with  plan- 
ning consultants  from  other  agencies,  but  it  may  not  expend  more 
than  is  appropriated  for  its  use  by  the  cooperating  governments* 
Employees  of  those  various  member  governments  may  be  detailed 
to  the  regional  commission  from  time  to  time  to  make  special 
surveys  or  studies.    (Sec.  4,  Ch.  92,  S»L.  1939) 

The  principal  function  of  the  regional  planning  commission 
is  to  make  a  master  plan  for  the  entire  region.    This  may  in- 
clude plans  for  the  physical  development  of  incorporated  areas 
to  the  extent  that  these  urban  areas  are  related  to  the  develop- 
ment of  the  rural  and  suburban  areas,  but  these  plans  do  not 
become  a  part  of  the  official  plans  for  the  municipality  unless 
adopted  by  the  municipal  planning  commission.    The  regional 
master  plan  is  practically  the  same  as  the  county  master  plan, 
except  that  is  covers  a  broader  territory.    The  regional  plan 
is  submitted  to  the  boards  of  county  commissioners  of  all  counties 
lying  partly  or  entirely  within  the  regional  boundaries  and  also 
to  the  planning  commissions  of  all  municipalities.    The  cerifi- 
cation  of  the  master  plan  to  these  local  officials  has  the  same 
force  and  effect  of  filing  a  county  master  plan;  namely,  it 
prevents  construction  of  public  utilities  and  public  facilities 
unless  approved  by  the  regional  planning  commission  or  unless 
approved  by  the  board  of  county  commissioners  or  other  appropri- 
ate officials  in  case  the  regional  planning  commission  disap- 
proves of  the  construction.     (Sec.  4  to  Sec.  9,  Ch.  92,  S»L* 
1939)    The  regional  planning  commission  apparently  has  no  direct 
function  with  regard  to  county  zoning  resolutions  and  munici- 
pal zoning  ordinances,  although  of  course,  the  regional  master 
plan  and  educational  work  by  the  rogional  commission  would  likely 
have  an  indirect  effect  on  local  planning  and  zoning. 

Recommendations  of  state  planning  commission.-  Before  the 
adoption  and  certif icaTion  ot  a  master  plan  or  zoning  plan  by 
the  planning  commission  of  a  region,  county  or  district,  such 
plan  must  be  submitted  to  the  state  planning  commission  for  ad- 
vice and  recommendations*    Regional  and  local  planning  commissions 
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are  not  bound  by  the  advice  and  criticisms  of  the  state  planning 
commission,  although  it  is  expected  that  local  groups  will  con- 
sider these  recommendations  before  submitting  the  plans  to  boards 
of  county  commissioners •    If  the  state  planning  commission  does 
not  report  back  to  the  local  or  regional  planning  commission 
within  30  days,  its  approval  of  the  plans  is  assumed*     (Sec*  21, 
Ch.  92,  S.L.  1939) 

Kansas  Rural  Zoning  Enabling  Acts 

Cities  in  Kansas  have  had  the  authority  to  adopt  zoning 
ordinances  since  1921*    They  also  exercise  some  extra-terri- 
torial control  over  suburban  development  inasmuch  as  plans  for 
platting  and  subdivision  of  territory  in  the  same  county  and 
within  3  miles  of  the  city  limits  must  be  submitted  to  the  city 
planning  commission  for  its  recommendations  and  to  the  govern- 
ing body  of  the  city  for  approval  before  such  plans  and  plats 
may  be  filed  with  the  county  register  of  deeds,    (Sec.  12-701  to 
Sec,  12-713,  G.S.K.  1935,  as  amended  by  Sec.  12-710  to  Sec, 
12-715,  1941  Supp.  G.S.K.  1935)    There  is  some  overlapping  of 
authority  between  cities  and  counties  with  respect  to  subdivis- 
ion control.    Subdivision  plats  covering  the  territory  more  than 
1  mile  from  the  outside  boundaries  of  incorporated  cities  must 
be  approved  by  the  board  of  county  commissioners  before  the  plans 
can  be  recorded*     (Sec,  19-2633,  G.S.K,  1935)     In  counties  with 
a  population  of  100,t000  to  125,000  all  plans  for  platting  and 
subdivision  must  be  approved  by  the  board  of  approval  before 
being  recorded.-.    This  board  is  composed  of  the  county  clerk, 
county  treasurer  and  county  surveyor,     (Sec,  19-2628  and  Sec, 
19-2629,  G.S»K*  1935)    At  present,  however,  there  are  no 
counties  in  this  population  group. 

Counties  to  which  rural  zoning  enabling  acts  apply.-  The 
1939  legislature"  enacted  2  laws  which  permit  adoption  of  rural 
zoning  regulations.    Both  of  these  acts  were  amended  greatly 
by  the  1941  legislature.    One  of  these  enables  certain  counties 
to  adopt  zoning  regulations  while  the  other  permits  certain  town- 
ships to  zone.    Both  acts  contemplate  suburban  and  highway 
zoning.    Restrictions  on  use  of  land  and  buildings  for  agri- 
cultural purposes  are  specifically  prohibited  by  both  enabling 
acts  » 

The  county  zoning  enabling  act  does  not  apply  to  very  many 
counties.    In  the  first  place,  any  county  which  has  an  assessed 
tangible  valuation  of  more  than  ^150,000,000  is  specifically  pro- 
hibited from  zoning.  2/    Secondly,  the  act  applies  only  to  those 

2/    Sedgwick  County,  which  contains  the  city  of  v;ichita,  is  the 
only  county  with  a  greater  assessed  valuation  than  this  and  hence 
is  the  only  one  exempted  by  this  provision  of  the  act# 
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counties  which  either  have  a  population  of  more  than  70,000 
or  are  contiguous  to  military  reservations.     (Sec.  19-2914, 
1941  Supp.  G.S«K.  1935)    Only  Shawnee  and  '..'yandotte  counties 
meet  the  population  requirement.    The  term  "military  reserva- 
tion" is  rather  indefinite.    It  is  possible  that  the  legislature 
had  in  mind  only  the  2  military  posts  which  were  established 
in  the  early  day?  by  withdra^/zal  of  public  domain  from  homestead 
entry.    This  narrow  construction  of  "military  reservation"  would 
have  limited  the  application  of  the  act  to  only  5  or  6  counties « 
The  Kansas  attorney  general,  however,  believes  that  a  military 
reservation  is  any  tract  of  land  owned  or  leased  by  the  federal 
government  for  military  purposes,  including  go vornuent -owned 
ordnance  plants.    This  broad  construction  of  "military  reserva- 
tion" enables  a  total  of  at  least  33  counties  to  zone.  3/ 

Of  the  33  counties  enabled  to  zone,  only  3  had  adopted  zon- 
ing regulations  prior  to  1943.  Fairly  comprehensive  regulations 
have  been  ado  ted  in  Johnson  and  Labette  counties  to  guide  sub- 
urban develop  sent,  to  prevent  construction  of  unsightly  and  un- 
sanitary "shacktowns"  and  trailer  camps,  and  to  prevent  traffic 
hazards.  In  Geary  County,  zoning  is  limited  mainly  to  sanitary 
regulations  for  cabin  camps • 

The  township  zoniitg  enabling  act  is  even  more  limited,  since 
it  applies  only  to  counties  which  border  on  other  states  and 
which  have  a  population  of  30,000  to  42,500.    Furthermore,  the 
act  applies  only  to  towiiships  which  are  contiguous  to  a  city  of 
more  than  100,000  population,  and  to  townships  with  a  population 
of  more  than  5,000  which  border  on  a  county  containing  a  city  of 
100,000  population.     (Sec.  19-2901,  1941  Supp.  G.S.K.  1935)  Ac- 
cording to  the  1940  U.  S.  Census,  only  the  following  townships 
meet  those  qualifications:    Mission  and  Shawnee  townships  in 
Johnson  County  and  Delaware  Township  in  Leavenworth  County.  It 
is  not  known  whether  any  of  these  townships  have  made  use  of 
their  zoning  powers.     In  any  event,  the  act  is  not  very  impor- 
tant, because  zoning  can  be  done  in  both  of  these  counties 
under  the  county  zoning  enabling  act.    For  this  reason,  dis- 
cussion of  the  township  zoning  act  is  emitted  from  this  report. 

County  planning  board.-  The  county  zoning  enabling  act 
provides  for  a  count y" planning  board  composed  of  the  county 
engineer  and  5  resident  taxpayers  appointed  by  the  board  of 
county  commissioners.    The  appointed  members  serve  staggered 


3/    These  counties  are  as  follows:     Barton,  Chautauqua,  Cherokee, 
(Tloud,  Cowley,  Dickinson,  Douglas,  Ellis,  Finney,  Ford,  Geary, 
Gove,  Gray,  Harper,  Hodgeman,  Johnson,  Labette,  Lane,  Leavenworth 
Logan, Lyon,  Montgomery,  Morris,  Osage,  Pratt,  Reno,  Riley,  Saline 
Scott,  Seward,  Shawnee,  Sumner,  Wyandotte. 
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terms  of  3  years  each.    At  least  3  of  them  must  live  outside  of 
incorporated  cities  and  not  more  than  3  of  them  may  be  members 
of  the  same  political  party.    The  board  of  county  commissioners 
may  hire  employees  for  the  planning  board.    Any  county  funds  ex- 
pended by  the  planning  board  must  be  included  in  the  annual 
county  budget*     (Sec.  19-2915,  Sec.  19-2916,  and  Sec.  19-2924, 
1941  Supp.  G.S.K.  1935) 

The  first  duty  of  the  county  planning  board  is  to  prepare 
a  master  plan  for  the  coordinated  physical  development  of  the 
county.    Before  the  master  plan  may  be  adopted  or  amended,  the 
planning  board  must  conduct  a  public  hearing  on  the  proposal, 
notice  of  which  is  published  at  least  twice  in  some  newspaper 
of  general  circulation.    Adoption  of  each  part  of  the  plan  must 
be  by  a  majority  vote  of  the  board  members.    A  certified  copy 
of  the  plan  is  filed  with  the  board  of  county  commissioners  and 
thereafter  no  improvement  of  a  type  embraced  in  the  master  plan 
may  be  constructed  without  first  obtaining  the  written  approval 
of  the  planning  board.     (Sec.  19-2916a,  1941  Supp.  G.S.K.  1935) 

After  a  plan  for  highways  has  been  prepared,  the  board  of 
county  commissioners  may  establish  building  or  set-back  lines 
along  the  major  highways  outside  of  incorporated  cities.  (Sec. 
19-2618a,  1941  Supp.  G.S.K.  1935) 

All  plats  and  plans  for  subdivision  must  be  submitted  to 
the  planning  board  for  its  recommendations  and  thence  to  the 
board  of  county  commissioners  for  its  official  consideration  and 
action  befor3  such  plats  or  any  deed  based  on  them  may  be  filed 
with  the  register  of  deeds.     In  case  the  land  to  be  subdivided 
is  within  3  mr.les  of  an  incorporated  city  which  has  a  planning 
commission,  the  plats  must  also  be  endorsed  by  such  commission 
and  the  governing  body  of  the  city.    The  county  planning  board 
is  supposed  to  establish  general  regulations  for  platted  sub- 
divisions, such  as  location  and  width  of  streets,  open  spaces 
for  traffic,  minimum  size  of  lots,  and  type  of  streets,  as  well 
as  facilities  for  recreation,  public  utilities,  fire  protection 
and  sewers.    The  regulations  may  require  that  surety  bonds  be 
filed  to  insure  completion  of  the  utilities  and  streets  within 
a  certain  period  of  time.    Regulations  for  subdivision  control 
are  adopted  and  amended  after  public  hearings  have  been  held  in 
the  same  manner  as  on  the  master  plan.     (Sec.  19-2618,  1941  Supp. 
G.S.K*  1935) 

Adoption  of  rural  zoning  regulations.-  The  county  planning 
board  recommends"  all  zoning  regulations  and  boundaries  to  the 
board  of  county  commissioners.    The  planning  board  must  hold 
public  hearings  on  each  proposed  zoning  regulation  in  all  town- 
ships which  would  be  affected.    The  board  of  county  commissioners 
may  not  establish  any  zoning  boundary  or  regulation  until  the 
planning  board  has  held  those  hearings  and  has  made  its  final 
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report.    The  board  of  county  commissioners  may  either  adopt, 
with  or  without  changes,  the  recommendations  made  by  the  plan* 
ning  board  or  it  may  reject  them  entirely,  in  which  case  it 
refers  the  proposal  back  to  the  county  planning  board  for  fur- 
ther consideration.    If  a  written  protest  against  any  proposed 
zoning  regulation  or  boundary  which  would  affect  the  territory 
within  3  miles  of  an  incorporated  city  is  made  by  the  planning 
commission  or  governing  body  of  such  city,  the  regulations  may 
not  be  adopted  except  by  record  vote  of  all  members  of  the  board 
of  county   commissioners  and  the  reasons  for  the  board*  s  action 
must  be  ep^-ad  upon  the  minutes  of  the  meeting.     (Sec.  19-2919 
and  Sec.  19  2920,  1941  Supp.  G.S.K.  1935) 

Amendments  are  made  in  the  same  manner  as  original  regula- 
tions; that  is,  the  board  of  county  commissioners  may  not  act 
until  after  the  county  planning  board  has  held  public  hearings 
on  the  matter  and  has  made  its  final  report  to  the  county  com* 
missioners.     If  a  pretest  against  any  proposed  amendment  is 
signed  by  the  owners  of  20  percent  of  the  frontage  directly  af- 
fected, the  amendment  may  not  be  adopted  except  by  unanimous  vote 
of  all  county  commJ  ssioners  •     (Sec.  19-2920,  1941- Supp.  G.S.K*  1935) 

Requirements  for  zoning  regulations.-  Zoning  regulations 
may  include  any  of^^e'TcIIoVing:     (1)  limitations  on  height, 
number  of  stories  ana  size  of  buildings;  (2)  limitations  on  per* 
centage  of  lot  that  may  be  occupied;  (3)  requirements  for  size 
of  yards,  courts  and  other  open  spaces;  (4)  limitations  on  den- 
sity of  population;  (5)  requirements  for  set-back  lines;  (6)  lo- 
cation and  use  of  buildings,  structures  and  land  for  industry, 
business,  trade,  residence,  agriculture,  forestry  and  recreation; 
(7)  restrictions  on  intensity  of  uses  and  occupations;  (8)  pro- 
hibition of  uses  which  are  incompatible  with  the  character  of 
the  district;  and  (9)  prohibition  of  repairs  and  new  construction 
of  a  type  which  would  emde  restrictions.    No  regulations,  how- 
ever, may  apply  to  the  use  of  land  for  agricultural  purposes  and 
no  restriction  on  erection  or  maintenance  of  farm  buildings  can 
be  made  as  long  as  the  land  remains  in  agricultural  production. 
(Sec.  19-2919  and  Sec.  19-2921,  1941  Supp.  G.S.K.  1935) 

Existing  nonconforming  uses  may  not  be  prohibited  but 
reasonable  r< gulations  may  be  adopted  for  the  gradual  elimination 
of  nonconforming  uses,.    All  regulations  for  each  type  of  prop- 
erty or  land  use  througnout  a  district  must  be  uniform,  but  reg- 
ulations may  vary  from  district  to  district.    Regulations  may 
be  made  to  prevent  repairs  or  alterations  which  would  change  the 
use  of  buildings,  but  repairs  up  to  50  percent  of  the  assessed 
valuation  on  buildings  damaged  by  fire,  explosion,  act  of  God 
or  public  enemy  may  not  be  prohibited  by  zoning  regulations* 
All  zoning  regulations  and  restrictions  must  be  reasonable  and 
any  property  owner  may  bring  an  action  against  the  board  of 
county  commissioners  to  have  the  district  court  rule  on  the 
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reasonableness  of  any  regulation  or  decision  of  the  county  board-. 
(Sec.  19-2919,  Sec.  19-2921,  and  Sec.  19-2926,  1941  Supo,  G.S«K. 
1935) 

Miscellaneous  provisions.-  'Whenever  any  plat,  plan,  pro- 
pose d""TeguTaTIoirir^^  is  submitted  to  either  the 
county  planning  board,  the  board  of  county  commissioners,  a 
city  planning  commission  or  the  governing  body  of  any  city,  the 
matter  must  be  acted  upon  within  60  days  or  else  it  will  be 
deemed  to  have  been  approved  by  such  agency.     (Sec.-  19-2920a, 
1941  Supp.  G.S.K.  1935)    The  obvious  purpose  of  this  is  to 
prevent  unnecessary  delays  on  the  part  of  any  board  or  com- 
mission. 

Violation  of  any  zoning  regulation  is  a  misdemeanor,  pun- 
ishable by  a  fine  of  not  to  exceed  $200  for  each  offense  and  by 
imprisonment  in  the  county  ja  il  for  not  to  exceed  one  year. 
Each  day's  violation  constitutes  a  separate  offense.  County 
officials  or  any  owner  whose  property  is  affected  by  a  viola- 
tion may  bring  action  to  enforce  the  zoning  regulations  or 
to  abate  nuisances  resulting  from  a  violation.    (Sec.  19-2925, 
1941  Supp.  G.S.K.  1935) 

There  are  no  provisions  for  a  board  of  adjustment  to  grant 
specific  exemptions  or  variations  from  zoning  regulations  in 
those  cases  where  strict  enforcement  would  be  unjust  or  unreas- 
onable.   Apparently,  the  only  ways  to  obtain  justice  and  reason- 
ableness are  to  change  zone  boundaries,  to  amend  the  regulations, 
or  to  bring  action  in  the  courts . 


Hontana  Airport  Zoning  Regulations 


The  Montana  law  which  deals  with  height  regulations  in  the 
vicinity  of  pub.'.icly-owned  airports,  is  not  a  zoning  enabling 
act  in  the  strict  sense  of  the  word.    Rather,  the  act  is  couched 
in  about  the  same  language  as  an  airport  zoning  ordinance  a- 
dopted  by  a  local  government  pursuant  to  an  enabling  act.  The 
act  pertains  only  to  airports  owned  by  federal,  state,  county 
or  municipal  governments.    It  divides  the  area  within  2  miles 
of  the  outer  boundaries  of  such  an  airport  into  "approach  zones" 
and  "turning  zones".    The  height  of  any  structure  or  natural 
object  within  an  approach  zone  may  not  be  more  than  one-twentieth 
of  the  distance  to  the  airport  boundary  and  the  height  in  turn- 
ing zones  may  not  be  more  than  one-seventh  of  this  distance. 
The  public  agency  (state,  federal,  or  local)  which  owns  or  op- 
erates the  airport  is  charged  with  the  enforcement  of  this 
act.    New  construction  within  airport  zones  is  prohibited,  ex- 
cept under  building  permit  issued  by  the  agency  in  charge  of 
the  airports.    Existing  nonconforming  uses  may  be  abated  by 
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purchase,  grant  or  condemnation-    Violation  of  the  regulations 
is  a  misdemeanor,  punishable  by  a  fine  of  not  to  exceed  $500 
and  not  more  than  6  months  imprisonment*    (Ch.  12,  S.L.  1939) 

Nebraska  Defense  Zoning  Enabling  Act 

Nebraska  cities  have  had  the  authority  to  regulate  their 
development  by  use  of  zoning  ordinances  for  a  number  of  years .  4/ 
The  zoning  enabling  acts  which  apply  to  Omaha  and  Lincoln  em- 
power these  municipalities  to  adopt  regulations  for  rural  and 
suburban  territory  within  3  miles  of  the  city  limits.  Kural 
zoning,  with  these  2  minor  exceptions,  was  not  possible  until 
the  1941  legislature  adopted  the  state  defense  zoning  act. 

This  act  establishes  a  state  zoning  agency  to  coordinate 
and  encourage  zoning  activities  in  defense  project  areas.  This 
agency  creates  state  zoning  districts  composed  of  local  govern- 
mental units  surrounding  each  defense  project.    Only  counties 
included  within  the  boundaries  of  a  state  zoning  district  are 
empowered  to  adopt  zoning  regulations.    The  act  does  not  apply 
to  any  county  which  contains  a  metropolitan  city*  5/    The  prin- 
cipal types  of  zoning  contemplated  by  the  act  are  airport,  high* 
way  and  suburban  zoning  in  defense  project  area-,  >    The  language 
of  the  act,  however,  is  so  comprehensive  that  state  officials  be- 
lieve general  rural  zoning  is  also  possible,  c-.I\.  ough  no  attempt 
at  this  type  of  zoning  has  been  made. 

A  state  zoning  district  has  been  established  for  each  of  the 
14  major  defense  projects  in  the  state.    These  districts  cover 
30  counties  and  the  municipalities  within  each.    By  October,  1943, 
11  counties  had  adopted  rural  zoning  regulations .  6/  Several 


4/  Metropolitan  cities  (Omaha)  have  had  the  authority  to  zone  since 
T913,  first  class  cities  with  40,000  to  100,000  (Lincoln)  since 
1929,  and  other  municipalities  since  1927.    The  respective  enabling 
acts  ares     Sec.  14-401  to  Sec.  14-415,  Sec.  15-1001  to  Sec.  15-1003, 
and  Sec.  19-901  to  Sec.  19-1912,  C.S.N*  1929. 

5/  Douglas  is  the  only  county  at  present  which  contains  a  metropolitan 
city,  defined  in  the  statutes  as  one  with  a  population  of  over 
100,000. 

6/  The  11  counties  which  have  adopted  zoning  regulations  are  Adams, 
"Sox  Butte,  Buffalo,  Cass,  Cheyenne,  Kali,  Lancaster,  Merrick,  Sarpy, 
Saunders  and  Sheridan.    The  other  19  counties  which  are  enabled  to 
zone  by  virtue  of  being  included  in  state  zoning  districts  are: 
Brcwn,  Dodge,  Fillmore,  Frontier,  Garden,  Hamilton,  Hayes,  Hitchcock, 
Howard,  Jefferson,  Morrill,  Nuckolls,  Red  Viillow,  Saline,  Scotts- 
bluff ,  Seward,  Thayer,  '.."ashington  and  ".'ebstor* 
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others,  in  which  there  appeared  to  be  no  immediate  need  for 
comprehensive  rural  zoning,  had  adopted  airport  zoning  regu- 
lations • 

State  zoning  agency,-  The  state  zoning  agency  is  defined 
as  an  extjeuTrve^oTepaTtment  of  the  state  goverrmen-c .  Originally, 
the  Nebraska  advisory  defense  committee  was  named  to  act  ex 
officio  as  the  zoning  agency,  l/    In  1943^  the  legislature  trans- 
ferred this  function  to  the  department  of  rotitis  and  irrigation. 
(Sec,  81-7601,  1941  Cum,  Supp,  C.S.N.  1929,  as  amended  by  Ch. 
214,  S.L.  1943) 

The  state  zoning  agency  has  3  principal  functions,  the 
first  of  v/hich  is  the  creation  of  a  state  zoning  district  when- 
ever there  is,  or  is  about  to  be,  located  a  military  establish- 
ment in  the  vicinity,    A  district  is  composed  of  the  county  in 
v/hich  a  military  establishment  is  located  and  any  adjoining 
county  whose  boundaries  are  v/ithin  10  miles  of  the  military 
establishment,  together  v/ith  all  cities  and  villages  of  each 
county.    Portions  of  a  county  may  be  included  in  a  district, 
but  so  far  all  district  boundaries  follow  county  lines,    A  mil- 
itary establishment  is  defined  as  "a  federal  fort,  airport, 
manufacturing  plant  or  assembly  plant  for  the  construction  or 
assembly  of  military  equipment  for  the  manufacture  of  explosives, 
arms  or  munitions,"    The  second  function  of  the  state  zoning 
agency  is  to  establish  broad  policies  for  its  technical  staff  to 
follow  in  carrying  out  the  purposes  of  the  act.     Its  third  func- 
tion is  direct  control  of  airport  zoning  within  3  miles  of  a 
publicly-owned  airport  or  a  private ly-owned  airport  of  the  pub- 
lic utility  class.     In  actual  practice,  this  authority  is  seldom 
used,  and  airport  zoning  usually  is  handled  in  the  same  way  as 
other  zoning  regulations.     (Sec.  81-7601  to  Sec.  81-7604,  1941 
Cum.  Supp.  Co.X,   1929,  as  amended  by  Ch.  214,  S.L,  1943) 

The  state  zoning  agency  may  employ  technical  and  clerical 
v/orkers,  but  in  order  to  avoid  duplication,  it  is  directed  to 
use  the  services  and  facilities  of  other  offices  and  departments 
of  state  and  local  governments  in  so  far  as  possible.  This 
staff  has  been  composed  of  part-time  technicians  and  stenog- 
raphers from  the  traffic  engineering  section  of  the  department 


7/  The  Nebraska  advisory  defense  committee  was  established  by 
the  1941  legislature.    As  its  name  implies,  it  is  a  purely  ad- 
visory group  to  assist  the  governor.    The  members  are  appointed 
by  the  governor,  and  hold  office  at  his  pleasure.    The  governor 
acts  as  chairman  of  the  committee  and  has  the  pov/er  to  change  "the 
size  of  the  committee  and  to  dissolve,  suspend  and  re-establish 
the  committee  whenever  he  deems  it  expedient.    Appointments  are 
to  be  made  without  reference  to  political  affiliation,  but  rather 
v/ith  emphasis  on  special  knowledge  of  industry,  agriculture, 
consumer  protection,  labor,  eduction,  health,  welfare  and  other 
subjects  related  to  state  and  national  defense. 
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of  roads  and  irrigation,  even  before  this  department  was  named 
ex  officio  state  zoning  agency-    Reimbursement  for  salaries  and 
expenses  incurred  v/hile  working  for  the  state  zoning  agency  is 
made  from  the  state  zonirg  agency  fund,  set  up  by  the  legislature. 
(Sec.  81-7501  to  Sec-  81-7506.  1941  Curat  Supp.  C.S.N,  1929)  The 
staff  has  received  considerable  advice  and  assistance  from  the 
regional  office  of  the  national  resources  planning  board.  Be- 
cause of  the  nature  of  the  work,  the  staff  frequently  has  had  to 
call  upon  the  attorney  general's  office  for  interpretation  of 
the  enabling  act  and  for  opinions  regarding  the  legality  of 
proposed  zoning  regulations. 

The  function  of  the  technical  staff  is  to  make  a  survey  of 
each  state  zoning  district,  to  recommend  regulations  and  to 
submit  property  regulations  maps  and  written  reports  to  the  gov- 
erning body  of  each  local  government  within  the  district.  TJhen 
the  property  regulation  map  and  written  report  are  received  by 
the  governing  body  of  each  unit,  it  may  approve  the  map  and  report 
in  their  entirety  or  it  may  change  the  boundaries  of  the  use- 
areas  or  zones  as  they  apply  to  that  particular  governmental 
unit  and  then  proceed  to  zone  its  area  according  to  the  lawf  The 
technical  staff,  at  the  request  of  any  local  governing  body, 
may  continue  to  assist  such  unit  in  an  advisory  capacity  un- 
til the  zoning  is  finally  completed*    3ach  local  unit  must  fur- 
nish the  state  zoning  agency  with  a  certified  copy  of  the  final 
property  regulation  map,  the  zoning  ordinance  or  resolution,  and 
any  alteration  or  amendment  adopted  later,  within  5  days  after 
adoption*    The  state  zoning  agency  has  the  authority  to  allocate 
the  cost  of  this  technical  assistance  to  the  various  local  gov- 
erning units  and  to  collect  these  amounts  from  each.     (Sec.  81-7605 
to  Sec.  81-7607,  1941  Cum.  Supp.  CS.1I#  1929) 

The  types  of  zoning  contemplated  by  the  act  are  well-suited 
to  standardization.    Consequently,  the  technical  staff  has  de- 
voted considerable  time  to  the  development  of  standard  forms  and 
regulations  including;     (1)  resolution  of  county  board  to  es- 
tablish county  zoning  commission;  (2)  preliminary  report  of 
county  zoning  commission  to  county  board;  (3)  form  for  published 
notices  of  public  hearings;  (4)  final  report  of  county  zoning 
commission  to  county  board;  (5)  county  board* s  resolution  for 
county  zoning  regulations;  (6)  standard  airport  zoning  regulations; 
(7)  standard  trailer  c  amp  regui.a  tions;  and  (8)  county  board1  s 
resolution  to  establish  office  of  county  building  inspector  and 
to  adopt  a  county  building  code. 

Rural  zoning  by  county  board.-  The  first  step  in  county 
zoning  is  the  eEtaoTishmunt  of  the  state  zoning  district  and  the 
development  of  the  comprehensive  plan    and  recommendations  by 
the  technical  staff  of  the  state  zoning  agency.    After  this  is 
done,  the  county  board  may  appoint  a  county  zoning  commission 
to  determine  the  most  appropriate  use-district  boundaries  and 
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to  draft  proposed  regulations  for  each*    Members  of  the  county 
zoning  commission  receive  no  salary,  although  the  county  board 
may  compensate  them  for  reasonable  expenses.    The  county  zoning 
commission  may  employ  experts  to  conduct  any  survey  and  to 
draft  proposed  regulations  or  it  may  employ  the  technical  staff 
of  the  state  zoning  agency.    The  latter  seems  to  be  the  more 
common  procedure.    The  commission  holds  public  hearings  on  its 
preliminary  report  before  the  final  draft  is  presented  to  the 
county  board.    After  the  county  board  receives  the  final  re- 
port, it  decides  on  the  official  zone  boundaries  and  property 
regulations.    No  zone  boundary  or  regulations  becomes  effective, 
however,  until  after  the  county  board  has  conducted  a  public 
hearing  on  the  matter,  notice  of  which  is  published  once  in  a 
legal  newspaper  at  least  10  days  prior  to  the  hearing.  Regu- 
lations apply  only  to  the  territory  of  the  county  outside  of 
incorporated  cities  and  villages.  8/    The  regulations  and 
boundaries  may  be  changed  from  time  to  time  after  due  notice 
and  public  hearing  on  the  matter,  but  if  a  protest  is  signed  by 
the  owners  of  20  percent  or  more  of  the  area  of  the  lots  af- 
fected by  such  change,  the  amendments  require  a  favorable  vote 
of  at  least  two-thirds  of  the  county  board  members.     (Sec.  26- 
149  to  Sec.  26-154,  1941  Cum.  Supp.  C.S.N.  1929) 

The  standard  zoning  resolution  recommended  by  the  state 
zoning  agency  reiterates  the  above  provisions  for  amendment  with 
the  additional  requirement  that  no  amendment  adopted  by  a  county 
board  may  become  effective  until  approved  by  the  state  zoning 
agency.    The  fact  that  all  11  counties,  which  have  adopted  zon- 
ing regulations,  voluntarily  accepted  this  limitation  on  their 
own  local  powers  is  indicative  of  the  trust  and  confidence  which 
local  people  in  Nebraska  have  in  their  state  officials.    Two  cases 
have  alread2^  occurred  in  which  this  approval  power  of  the  state 
zoning  agency  was  involved.    The  first  was  a  suggestion  for  an 
amendment  form  the  state  zoning  agency  itself  so  that  a  county 
board  could  make  a  desirable  adjustment  not  permitted  under  its 
authority  as  the  county  board  of  adjustment.     In  the  second  case, 
the  state  zoning  agency  vetoed  an  amendment  adopted  by  a  county 
board,  but  the  state  zoning  agency's  counter-proposal  for  a  bet- 
ter way  of  accomplishing  what  the  county  board  wished  to  do  was 
well-received  locally. 

The  restrictions  and  regulations  which  can  bo  adopted  in- 
clude:    (1)  height,  number  of  stories,  arid  size  of  building  and 
other  structures;  (2)  percentage  of  lot  or  land  area    that  may 
be  occupied;  (3)  size  of  yards,  courts,  and  other  open  spaces; 


8/    Zone  boundaries  and  zoning  regulations  within  cities  and  vil- 
Tages  are  determined  by  the  governing  bodies  of  these  municipal- 
ities rather  than  by  the  county  boards.     (See  footnote  4) 
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(4)  density  of  population;  (5)  location  of  buildings,  struc- 
tures  and  trailer  camps;   ^6)  use  of  land  for  trade,  industry, 
residence  or  other  purposes.:  v7)  setback  building  lines  in 
residential  districts;  (8)  redistrieting  of  the  location  of 
trade  and  industries;  and  (0)  location  of  buildings  designed 
for  specific  uses.     (Sec*  L'6-149,  Cum.  Supp.  C.S.IT.  1929) 

Regulations  must  be  uniform  for  each  class  of  property 
%vithin  each  zone  although  they  may  vary  from  zone  to  zone* 
They  must  be  in  accordance  with  the  comprehensive  plan  for  the 
state  zoning  district  developed  by  the  technical  staff  of  the 
state  zoning  agency.    The  obvious  purpose  of  each  regulation 
and  zone  must  be  one  or  more  of  the  following:     (1)  to  lessen 
congestion  in  the  streets,  roads  and  highways;  (2)  to  secure 
safety  from  fire,  panic  and  other  dangers;  (3)  to  promote 
health  and  general  welfare;  (4)  to  provide  adequate  light  and 
air;  (5)  to  prevent  overcrowding  or  undue  concentration  of 
population;  and  (6)  to  facilitate  adequate  provision  for  trans- 
portation, ^.vater,  sewage,  schools,  parks,  and  other  public 
services,     (Sec.  26-150  and  Sec.  26-151,  1941  Cum.  Supp.  C«S.1T» 
1929) 

Building  codes.-  within  30  days  after  adoption  of  the 
county-  zoning"  resolution,  the  county  zoning  commission  must 
prepare  a  county  building  code  which,  if  approved  by  a  ma- 
jor: ty  of  the  county  board  and  published  either  in  pamphlet 
form  or  by  1  notice  in  a  legal  newspaper,  has  the  force  and  ef- 
fect of  law*    A  standard  published  code  may  be  adopted  by 
reference  only  and  without  the  necessity  of  spreading  it  at 
large  in  the  resolution  and  without  further  publication.  If 
this  is  done,  however,  3  copies  of  such  standard  code  must  be 
filed  in  the  county  clerk* s  office  for  public  use  and  inspec- 
tion prior  to  the  adoption  of  the  code  by  the  county  board* 
The  board  may  amend  or  repeal  building  codes  from  time  to  time 
by  the  same  procedure.     (Sec  26-159,  1941  Cum.  Supp.  C*S.N« 
1929) 

The  standardized  building  regulations  recommended  by  the 
state  zoning  agency  are  as  follows;     (1)  "Uniform  Building 
Standards!     1931  Edition",  adopted  by  the  League  of  Nebraska 
Municipalities,  although  dwellings  erected  or  remodeled  under 
FHA  structural  requirements  need  not  comply  with  any  other  re* 
quirements;  (2)  "1940  National  Electrical  Code",  adopted  by 
the  National  Fire  Underwriters;  and  (3)  "1940  plumbing  Manual", 
report  BH66,  U.S.  Bureau  of  Standards,  although  compliance  with 
requirements  laid  down  in  "1942  Emergency  plumbing  Standards 
for  Defense  Housing",  Division  of  Defense  Housing  Coordination, 
is  also  acceptable. 

Enforcement  and  adjustment.-  Issuance  of  building  permits 
for  erection  or  repair  of  any  structure  is  the  most  important 
means  of  enforcing  zoning  regulations.    The  county  board  may 
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appoint  a  county  building  inspector  and  determine  his  compen- 
sation or  it  may  instruct  the  county  surveyor  or  some  other 
administrative  official  to  act  as  inspector  in  addition  to 
his  regular  duties.    Plans  for  construction  or  repair  must  be 
filed  with  the  inspector  before  he  can  issue  a  permit  and  the 
permit  must  be  refused  if  the  plans  violate  the  building  code 
or  any  zoning  regulation  in  that  particular  use-district* 
Construction  or  repair  work  without  a  permit  and  the  use  of 
any  structure  or  automobile  trailer  in  violation  of  regulations 
established  by  the  board,  constitute  a  misdemeanor,  punishable 
by  a  fine  of  not  to  exceed  v2  50,  plus  cost  of  prosecution,  or 
by  30  days'  confinement  in  the  county  jail  for  each  offense* 
In  addition,  the  county  board  may  institute  any  appropriate 
civil  action  to  prevent  or  abate  unlawful  construction,  repair 
or  use.     (Sec,  26-155  and  See*  26-157,  1941  Cum*  Supp.  CS*N*» 
1929) 

The  enabling  act  does  not  mention  existing  nonconforming 
uses*    Because  of  constitutional  limitations,  zoning  regulations 
must  specifically  permit  continuance  of  nonconforming  uses. 
The  standard  zoning  resolution  recommended  by  the  state  zoning 
agency  provides  that  such  uses  must  be  abandoned  permanently 
if  discontinued  for  12  months*    A  building  permit  for  repair 
a'ad  alteration  on  a  nonconforming  use  is  limited  to  50  percent 
of  the  value  of  the  building*    No  nonconforming  use  may  be 
changed  except  to  a  more  restrictive  use  and  if  a  change  is 
made  to  a  conforming  use,  the  premises  thereafter  may  not  be 
allowed  to  return  to  the  nonconforming  use. 

The  county  board,  by  proper  resolution,  may  act  as  a  board 
of  adjustment  to  grant  exceptions  to  the  regulations  and  restric- 
tions in  specific  cases  where  strict  enforcement  would  work  an 
unreasonable  hardship  on  a  property  owner.    A  concurring  vote 
of  two-thirds  of  the  board  members  is  required  to  decide  on  any 
question  of  adjustment*    Appeal  from  any  decision  of  the  county 
board  may  be  taken  to  the  district  court  within  15  days*  The 
court  may  appoint  a  referee  to  take  testimony  and  to  make  recom- 
mendations*   Appeal  may  be  taken  from  the  district  court  to  the 
Supreme  Court  in  the  same  manner  as  other  cases*     (Sec.  26-156, 
1941  Cum.  Supp,  C.S.N.  1929) 

South  Dakota  Rural  Zoning  Enab 1 ing  Act 

Cities  and  towns  in  South  Dakota  have  had  the  authority  to 
adopt  zoning  ordinances  since  1927.     (Ch*  45*26,  S*D.C.  1939, 
as  amended  by  Ch.  202,  S.L*  1941)    Municipal  control  over  plat- 
ting covers  not  only  subdivisions  within  the  city  or  town  but 
also  rural  and  suburban  territory  contiguous  to  its  boundaries. 
Plats  must  be  approved  by  the  municipal  governing  body  before 
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they  can  be  recorded  by  the  county  register  of  deeds •  (Sec, 
45.2806,  S.D.C,  1939) 

The  1941  legislature  cr:y..v~red  all  counties  to  adopt  rural 
zoning  ordinances.    Vo  cour.V-  has  availed  itself  of  this  power 
as  yet*    All  4  types  of  zov  u';  are  contemplated.    The  act  con- 
fers broad  powers  upon  oougcica  "to  regulate  and  restrict  the 
use  and  occupancy  of  land  for  trade,  industry,  residence,  recre- 
ation, agriculture,  grazing,  irrigating,  water  conservation, 
forestry  or  other  purposes*"    Regional  zoning  commissions  may 
be  appointed  by  the  county  commissioners  of  2  or  more  counties. 
These  regional  groups  have  no  official  status  and  their  recom- 
mendations are  transmitted  to  county  zoning  commissions  for 
official  action* 

Rural  zoning  procedure,*  The  board  of  county  commissioners, 
either  upon  its  own  volition  or  in  response  to  a  petition  signed 
by  10  percent  of  the  qualified  electors,  appoints  a  county  zon* 
ing  commission  of  either  3  or  5  members,  one  of  whom  must  be  a 
county  commissioner..    The  duty  of  the  zoning  commission  is  to 
recommend  boundaries  for  the  various  districts  and  the  regulations 
to  be  adopted  for  each  district.    It  prepares  a  preliminary  re- 
port and  conducts  informal  public  hearings  thereon,  after  which 
it  drafts  a  proposed  ordinance  for  submission  to  the  board  of 
county  commissioners.     (Sec.  4.  Ch.  216,  S.L»  1941) 

After  the  county  zoning  co:7imission  has  prepared  the  proposed 
zcr ?.;'.g  ordinance,  the  board  of  county  commissioners  conducts  a 
pub3 io  hearing,  at  least  15  days*  notice  of  which  must  be  pub- 
lished in  all  official  county  newspapers.    After  the  hearing, 
the  board  adopts  the  ordinance  by  resolution  spread  on  its 
miru'ies  and  submits  it  to  the  vote  of  the  electors  at  the  next 
prircary  or  general  election,  where  it  is  enacted  if  it  receives 
a  favorable  majority  vote.    If,  however,  a  protesting  petition 
signed  by  15  percent  of  the  registered  voters  residing  in  the 
district  or  districts  affected  by  a  proposed  ordinance  is  filed 
with  the  county  auditor  on  or  before  the  day  set  for  the  hear- 
ing, the  board  of  county  commissioners  may  not  submit  that  par- 
ticular ordinance  to  the  election.    After  adoption  of  any  zon- 
ing ordinance  or  amendment  thereto,  it  must  be  filed  with  the 
county  register  of  deeds.     (Sec.  5,  Ch*  216,  S.L*  1941) 

The  enabling  act  does  not  state  definitely  whether  the 
commissioners  may  change  any  proposed  ordinance  at  the  hearing 
prior  to  approving  it  for  submission  to  the  referendum.  It 
seems  safe  to  assume  that  they  can  do  this,  however,  because  the 
act  definitely  empowers  the  board  of  county  commissioners  to 
zone,  whereas  the  powers  of  the  county  zoning  commission  are 
advisory  only.    If  the  county  commissioners  do  have  this  power 
to  change  proposals,  they  might  be  able  to  effect  compromises 
at  the  hearing  in  such  a  way  that  some  petitioners  would  be 
willing  to  withdraw  their  protests. 
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Changes,  amendments  and  repeals  in  regulations  and  boundaries 
established  by  ordinances  adopted  by  the  above  procedure  may  be 
changed  subsequently  by  the  board  of  county  commissioners  upon 
being  petitioned  to  do  so  by  the  ovmers  of  20  percent  of  the 
land  area  in  the  district  or  districts  affected*    The  commission* 
ers  must  hold  a  public  hearing  on  fche  matter,  notice  of  which 
must  be  given  as  for  the  hearirjg  on  the  original  ordinance.  If 
a  counter-petition  protesting  ^he  proposed  change  is  signed  by 
the  owners  of  20  percent  of  the  land  area  affected,  the  change 
or  repeal  may  not  be  made  except  by  unanimous  vote  of  the  county 
commissioners.    Aside  from  these  qualifications,  the  authority 
of  the  county  commissioners  is  not  limited  as  in  the  case  of 
original  ordinances  which  must  be  submitted  to  referenda.  (Sec. 
6,  Ch.  216,  S.L.  1941) 

Upon  adoption  of  any  zoning  ordinance  or  amendment,  the 
chairman  of  the  county  board  must  file  it,  together  with  the 
accompanying  maps,  with  the  county  register  of  deeds*  (Sec. 
10,  Ch.  216,  S.L.  1941) 

These  procedures  for  adoption  and  amendment  or  repeal  of 
zoning  ordinances  are  rather  unusual.    For  one  thing,  refer- 
enda are  not  generally  used  in  zoning.    The  more  common  process 
is  public  hearings  and  adoption  by  local  governing  bodies, 
which  are  the  elected  representative  of  the  people.  Then, 
too,  amendments  and  repeals  in  local  governmental  matters  are 
usually  made  according  to  the  same  procedure  by  which  the 
matter  was  adopted  originally.    Under  the  South  Dakota  en- 
abling act,  a  15  percent  minority  of  the  legal  voters,  who  may 
or  may  not  be  property  ovmers ,  could  block  adoption  of  a  zon- 
ing ordinance  affecting  the  particular  territory  in  which  the 
minority  resides.    After  adoption  of  the  general  county  ordi- 
nance, however,  the  board  of  county  commissioners,  upon  being 
petitioned  by  the  ovmers  of  20  percent  of  the  land  area,  could 
change  the  zoning  boundaries  so  as  to  include  the  territory 
originally  exempted,  and  the  only  effect  of  a  formal  protest  is 
to  require  unanimous  instead  of  majority  concurrence  of  the 
county  commissioners. 

Any  person  or  group  which  feels  aggrieved  with  any  deci- 
sion on  zoning  matters  made  by  the  county  board  has  30  days 
within  which  to  petition  the  circuit  court  for  a  writ  of  certi- 
orari on  the  grounds  that  the  decision  is  illegal.    The  allow- 
ance of  this  petition  does  not  necessarily  stay  proceedings  upon 
the  decision  being  appealed,  although  the  court  may  grant  a 
restraining  order,  notice  of  which  must  be  served  on  the  county 
board,    proceedings  on  the  writ  of  certiorari  have  preference 
over  other  civil  actions.     (Sec.  7,  Ch.  216,  S.L.  1941) 

Requirements  of  county  zoning  ordinances Zoning  regu- 
lations  must  be  unTForm  upon  each  class  of  property  within 
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each  use-district  or  zone,  although  they  may  vary  from  dis- 
trict to  district.    Furthermore,  the  regulations  must  be  in  ac- 
cord with  a  comprehensive  ccunty  plan  for  any  of  the  following 
purposes?     (1)  to  protect  ana  guide  the  development  of  rural 
areas;  (2)  to  facilitate  f 3  protection;  (3)  to  encourage  a 
population  pattern  or  type  o/*  land  utilization  that  will  facil- 
itate adequate  and  economical  provisions  for  transportation, 
roads,  water  supply,  drainers,  sanitation,  education,  police 
protection,  recreation,  parks  or  other  public  requirements; 
(4)  to  lessen  public  expenditures;  (5)  to  protect  the  tax 
base  and  to  decrease  tax  delinquency;  (6)  to  conserve  and  de- 
velop natural  resources;  (7)  to  prevent  soil  erosion;  (8) 
to  encourage  development  of  agriculture  or  other  industries; 
and  (9)  to  protect  the  food  supply*     (Sec*  2  and  Sec.  3,  Ch. 
216,  S.L.  1941) 

A  zoning  ordinance  may  not  prevent  existing  nonconforming 
uses  and  occupancies  from  being  continued.    If  any  nonconform- 
ing use  is  discontinued  for  a  period  of  2  years,  subsequent 
use  and  occupancy  of  the  property  must  conform  to  the  zoning 
regulations.    The  board  of  county  commissioners  must  compile  a 
list  of  conforming  and  nonconforming  uses  as  of  the  effective 
date  of  the  ordinance  and  file  the  list  with  the  register  of 
deeds •    Assessors  are  required  to  list  changes  in  compliance 
with  the  established  uses  at  th3  time  they  make  the  annual  as- 
sessment and  the  county  auditor  uses  these  lists  to  correct 
the  list  on  file  in  the  office  of  the  register  of  deeds.  (Sec. 
8  Br,d  Sec.  9,  Ch.  216,  S.L.  1941) 

Enforcement  and  adjusJ\Tient      The  board  of  county  commis- 
sicrors,  if  it  wishes,  may  "provide  in  the  ordinance  for  the  en- 
for.rrient  of  zoning  regulations.    In  any  event,  violation  of 
an  ordinance  is  a  misdemeanor  and  violators  may  be  prosecuted 
in  criminal  actions.    Another  and  probably  more  effective 
method  of  enforcement  is  civil  action  to  abate  violation  or  to 
restrain  a  threatened  violation.     (Sec.  9,  Ch.  216,  S.L.  1941) 

There  is  no  provision  in  the  enabling  act  for  a  board  of 
adjustment  to  grant  exceptions  from  the  zoning  regulations  in 
specific  cases  where  strict  enforcement  would  result  in  an  un- 
reasonable hardship  upon  property  owners*    Apparently,  the  only 
ways  by  which  zoning  restrictions  can  be  modified  are  through 
amendments  adopted  by  the  county  board  or  through  judicial 
action. 


Wyoming  Airport  Zoning  Enabling  Act 

Incorporated  cities,  towns,  and  villages  in  T.'yoming  have 
had  the  authority  to  adopt  zoning  ordinances  since  1923.  (Sec. 
22-1001  to  Sec.  22-1009,  ?7»3U3«  1931)    The  only  zoning  authority 
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which  counties  have  is  to  regulate  the  height  and  size  of 
buildings  within  one-half  mile  of  an  airport  owned  or  controlled 
by  a  city,  town  or  county.     (Ch.  110,  S.L»  1941)    Under  this 
act,  either  the  county  or  a  municipality  may  adopt  airport  zon- 
ing regulations.    The  legislative  body  of  a  city  or  town  adopts 
zoning  regulations  by  ordinance  for  the  territory  surrounding 
municipal-owned  airports,  whether  located  within  or  without 
the  boundaries  of  the  municipality.    The  act  is  not  clear  as  to 
whether  the  board  of  county  commissioners  can  adopt  zoning  reg- 
ulations for  a  municipal -owned  airport  as  well  as  for  one  owned 
by  the  county,  but  it  is  quite  likely  that  the  county  board 
does  have  this  power,  especially  if  the  airport  is  located 
outside  of  a  city  or  town.    The  board  of  county  commissioners 
adopts  airport  zoning  regulations  by  resolution  after  going 
through  the  same  procedure  established  by  the  1923  municipal 
zoning  enabling  act. 

According  to  this  procedure,  the  board  of  county  commis- 
sioners must  appoint  a  zoning  commission  to  study  the  problem, 
to  preparo  a  preliminary  report  and  to  hold  public  hearings  on 
the  proposed  regulations.    After  receiving  the  preliminary  re- 
ports, the  board  of  county  commissioners  conducts  a  public  hear- 
ing, notice  of  which  must  be  published  in  the  official  county 
newspaper  at  least  15  days  prior  to  the  date  of  the  hearing* 
Regulations  are  adopted  by  resolution  spread  on  the  minutes  of 
the  board's  meeting.    Amendments  are  adopted  by  much  the  same 
procedure,  although  if  a  protest  is  signed  by  the  owners  of  20 
percent  or  more  of  the  area  affected,  "the  amendment  shall  not 
become  effective  except  by  the  favorable  vote  of  three-fourths 
of  all  members  of  the  legislative  body  of  such  municipality." 
Inasmuch  as  there  are  only  3  members  on  the  county  board,  this 
three-fourth  majority  requirement  actually  means  unanimous  de- 
cision,    (Sec.  22-1001  to  Sec.  22-1009,  ",.R.S.  1931) 

The  board  of  county  commissioners  may  appoint  a  board  of 
adjustment  to  hear  and  decide  appeals  and  to  authorize  ex- 
ceptions to  the  regulations  in  specific  cases  where  strict 
compliance  would  be  unreasonable  or  would  work  an  undue  hard- 
ship on  the  property  owner.     (Sec.  22-1007,  r;.R.S.  1931) 

Establishment  of  a  State  Coordinating  Agency 


The  remarkable  accomplishments  of  the  Nebraska  state  zon- 
ing agency  in  encouraging  defense  zoning  activity  and  in  assist- 
ing local  officials  with  basic  surveys  and  legal  problems  sug- 
gests that  a  similar  state  agency  might  be  beneficial  in  the 
case  of  comprehensive  rural  zoning.    This  function  has  been 
performed  in  other  states,  although  perhaps  in  a  less  spectac- 
ular way,  by  various  types  of  agencies,  such  us  state  planning 
boards,  state  agricultural  colleges  or  state  conservation 
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departments.     In  fact,  in  almost  every  state  where  rural  zon- 
ing is  being  used  extensive?.;',  there  is  some  state  agency  which 
has  assumed  leadership  in  publicising  the  advantage  of  zoning 
and  in  assisting  local  gc /enraients  with  zoning  problems. 

The  rapid  development  cf  rural  zoning  in  Nebraska  should 
not  be  interpreted  to  mean  ~.T.t  a  separate  state  zoning  agency 
is  superior  for  this  purpose  to  any  other  type  of  state  board 
or  departments    The  Nebraska  state  zoning  agency  has  had  a 
specific  project  to  carry  out  and  because  of  the  intense  in- 
terest in  defense  activities,  the  local  people  were  anxious  to 
cooperate.    Thus,  while  it  may  be  asserted  that  the  assistance 
of  some  state  agency  in  the  zoning  process  is  desirable  or  even 
necessary,  no  definite  recommendations  can  be  made  as  to  the 
selection  of  the  proper  agency*    The  best  type    of  agency  v/ill 
vary  from  state  to  state,  depending  upon  such  factors  as  ex- 
isting; agencies  in  the  field,  their  financial  support  and  per- 
sonalities involved. 

There  is  also  a  wide  divergence  of  opinion  as  to  the  duties 
and  powers  with  which  the  selected  agency  should  be  endowed. 
This  extends  all  the  way  from  mere  review  and  criticism  of  local 
plans  and  proposals,  as  in  the  case  of  the  Colorado  state  plan- 
ning commission,  to  veto  power  over  local  amendments  to  zoning 
regulations,  as  in  the  case  of  the  Nebraska  state  zoning  agency. 
Limiting  the  state  agency's  authority  to  criticism  and  review 
cf  locally  prepared  plans  and  i-egulr.tions  may  not  provide  the 
ag£;  3csive  leadership  needle,  to  publicize  the  advantages  of  rural 
zor.i^g.    At  the  other  extr .37!  e  ,  the  exercise  of  veto  power  over 
IovKj.!  action  might  be  reserved  in  some  states.    The  middle  course 
is  to  make  the  state  agenc;'  ljgally  and  financially  able  to  as- 
si  l.   local  officials  with  c/ie  entire  zoning  process,  but  without 
givl/ig  it  veto  power  over  local  action* 
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